












































CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (July 2022) DATE: December 02,2022

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 22-24-069

Agency: Department of Children, Youth, and Families

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

[ Preproposal Statement of Inquiry was filed as WSR 21-05-060 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____ .

Title of rule and other identifying information: (describe subject) WAC 110-300-0005 Definitions, 110-300-0030
Nondiscrimination, 110-300-0035 Department access to licensed space, 110-300-0166 Emergency preparation and exiting,
and 110-300-0210 Immunizations and exempt children

Hearing location(s):
Date: Time: Location: (be specific) Comment:

January 10, 2023 telephonic Make oral comments by calling (360) 628-2151 and
leaving a voicemail that includes the comment and an
email or physical mailing address where DCYF will
send its response. Comments received through and
including January 10, 2023 will be considered.

Date of intended adoption: January 13, 2022 (Note: This is NOT the effective date)

Submit written comments to: Assistance for persons with disabilities:
Name: DCYF Rules Coordinator Contact DCYF Rules Coordinator
Address: Phone:
Email: dcyf.rulescoordinator@dcyf.wa.gov Fax:
Fax: TTY:
Other: https://dcyf.wa.gov/practice/policy-laws-rules/rule- Email: decyf.rulescoordinator@dcyf.wa.gov
making/participate/online
By (date) January 10, 2023 Other:

By (date) January 6, 2023

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The proposed rules clarify
the department’s authority to access licensed space and the consequences for refusing access. The proposals also require
two emergency exits for each floor of licensed space in family home child cares and describe the specific criteria for each
exit. The proposed rules better ensure nondiscrimination of LGBTQIA+ children enrolled in child care. Lastly, the proposed
rules align immunization requirements with chapter 246-105 WAC under which child care providers who enroll unimmunized
children must notify their parents or guardians that children who are not immunized within 30 days of enrollment will be
excluded from care.

Reasons supporting proposal: The proposed rule clarifying the department’s authority to access licensed space is needed
to fully explain the department’s authority to access and inspect child cares authorized by RCW 43.216.258 and 43.216.290,
under what conditions the department will access child cares, as well as the consequences for refusing access. The
proposed emergency exit requirements for family homes restore requirements of repealed chapter 190-296A WAC that were
erroneously omitted in the development of chapter 110-300 WAC and are needed to promote the safety of children enrolled
in care. Better clarifying nondiscrimination of LGBTQIA+ children participating in programs administered by the department
aligns with the department’s practice of inclusion and supporting the whole child. The proposed requirement to exclude
children from care who are not immunized after 30 days is consistent with chapter 246-105 WAC and allows unimmunized
children to enter child care while establishing an expectation that immunizations will be completed.

Statutory authority for adoption: RCW 43.216.055, 43.216.065, and 43.216.250

Statute being implemented: RCW 43.216.250 and 43.216.265
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Is rule necessary because of a:

Federal Law? O Yes X No
Federal Court Decision? O Yes X No
State Court Decision? O Yes X No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters:

Type of proponent: [J Private [J Public X Governmental
Name of proponent: (person or organization) Department of Children, Youth, and Families

Name of agency personnel responsible for:
Name Office Location Phone

Drafting: Judy Bunkelman (509) 423-9152

Implementation: DCYF

Enforcement: DCYF

Is a school district fiscal impact statement required under RCW 28A.305.1357 O Yes No
If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.3287

[ Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: A cost benefit analysis is not required under RCW 34.05.328. DCYF is not among the agencies

listed as required to comply with RCW 34.05.328(5)(i). Further, DCYF does not voluntarily make that section applicable to
the adoption of this rule.

Regulatory Fairness Act and Small Business Economic Impact Statement
Note: The Governor's Office for Regulatory Innovation and Assistance (ORIA) provides support in completing this part.

(1) Identification of exemptions:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). For additional information on exemptions, consult the exemption guide published by ORIA. Please
check the box for any applicable exemption(s):

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

I This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.
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https://apps.leg.wa.gov/rcw/default.aspx?cite=28A.305.135
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.328
https://www.oria.wa.gov/site/alias__oria/934/Regulatory-Fairness-Act-Support.aspx
https://apps.leg.wa.gov/rcw/default.aspx?cite=19.85&full=true
https://www.oria.wa.gov/Portals/_oria/VersionedDocuments/RFA/Regulatory_Fairness_Act/RFA-Exemptions.docx
https://apps.leg.wa.gov/rcw/default.aspx?cite=19.85.061
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.313
https://apps.leg.wa.gov/rcw/default.aspx?cite=15.65.570

I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) X RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(9)
(Correct or clarify language) (() Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

[ This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(4) (does not affect small businesses).

LI This rule proposal, or portions of the proposal, is exempt under RCW

Explanation of how the above exemption(s) applies to the proposed rule: Clarifying language inserted in WAC 110-300-0030.
Proposed changes to 110-300-0210 are incorporating chapter 246-105 WAC requirements. WAC 110-300-0035 implements
the requirement to periodically inspect child cares dictated by RCW 43.216.250(8) and access to child cares granted by RCW
43.216.290.

(2) Scope of exemptions: Check one.

I The rule proposal is fully exempt (skip section 3). Exemptions identified above apply to all portions of the rule proposal.
The rule proposal is partially exempt (complete section 3). The exemptions identified above apply to portions of the rule
proposal, but less than the entire rule proposal. Provide details here (consider using this template from ORIA): Exemption
does not apply to WAC 110-300-0166.

1 The rule proposal is not exempt (complete section 3). No exemptions were identified above.

(3) Small business economic impact statement: Complete this section if any portion is not exempt.

If any portion of the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2))
on businesses?

] No Briefly summarize the agency’s minor cost analysis and how the agency determined the proposed rule did not
impose more-than-minor costs.
Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses and a small business
economic impact statement is required. Insert the required small business economic impact statement here:

For proposed WAC 110-300-0166:

1. Describe the proposed rule, including:
e  a brief history of the issue
e an explanation of why the proposed rule is needed
e a brief description of the probable compliance requirements and the kinds of professional services that a small business is
likely to need in order to comply with the proposed rule

Brief history: DCYF licenses and certifies child cares in Washington State, and its licensing standards must promote the continued safety of
child care settings. Prior to August 2019, family home child cares were licensed or certified under chapter 170-296A WAC. WAC 170-
296A-4500 required each level of a family home licensed for child care to have two emergency exits. In August 2019, chapter 170-296A
WAC was repealed and replaced with aligned licensing standards codified at chapter 110-300 WAC. In the development of chapter 110-
300 WAC, family home child care emergency exits were overlooked. The proposed rule corrects that inadvertent omission.

Why the rule is needed: The rule is needed to promote all occupants’ safe evacuation in the event of fire or other emergency. A family
home may be licensed for 13 children, or more when certain conditions are met. More than one exit better ensures quick evacuation for all
occupants. A second exit also better ensures a safe evacation for all occupants if one exit is blocked by the fire or emergency situation
triggering the evacuation.

Probable compliance requirements:

e Alllicensed and certified child cares and early learning programs must:
o Develop and follow an emergency preparedness plan (WAC 110-300-0166(1)),
o Have a working flashlight and batteries or other emergency lighting device (WAC 110-300-0166(2)), and
o Have a working telephone (WAC 110-300-0166(2)).

e Only licensed and certified family home child cares and early learning programs must have:
o Two emergency exits for each level of the home that contains licensed space, excluding basements (WAC 110-300-

0166(3)).

All programs must develop an emergency preparedness plan that is kept on site and shared with families who enroll children in the
program. The flashlight and telephone requirements will require low-cost purchases and telephone service subscription or a cell phone
plan. The door and window requirements of the residential building code will satisfy WAC 110-300-0166(3)’'s emergency exit
requirements for the ground level of family homes, which means that only family home child cares that are licensing space in an upper
story must comply with WAC 110-300-0166(3). These programs may require construction or carpentry services in order to comply with
the requirement.
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https://apps.leg.wa.gov/rcw/default.aspx?cite=19.85.025
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=19.85.025
https://www.oria.wa.gov/RFA-Exemption-Table

6.

7.

Identify which businesses are required to comply with the proposed rule using the North American Industry Classification
System (NAICS) codes and what the minor-cost thresholds are.

Minor-cost Minor-cost
NAICS threshold = threshold =
code (4,
50r6 NAICS business # of businesses 1% of average 0.3% of average
digit) description in WA annual payroll annual receipts
624410 | Child Day Care Services 4,741 $2,991.80 $1,014.95

Analyze the probable cost of compliance. Identify the probable costs to comply with the proposed rule, including: cost of equipment,
supplies, labor, professional services and increased administrative costs. Based on input, describe how compliance with the rule may
cause lost sales or revenue.

Emergency preparedness planning requires up to three hours of staff time for a total one time approximate cost of $45.00.
Purchased flashlight and batteries — one time cost of $15 + minimal ongoing cost of replacement batteries

Telephone and service plan - $350 to $500 annually

Family homes’ second story emergency exits — up to $5,000 for permitting, materials, and labor

Lost sales or revenue are not anticipated for child cares and early learning programs complying with the emergency preparedness plan,
flashlight, and telephone requirements. A currently-licensed or certified family home child care wanting to expand its capacity that has
no other option than to expand to the second story would lose the potential revenue from the loss of capacity if it was not able to comply
with the emergency exit requirement. Applications for an initial license for a family home second story would be denied if the home
owner was not able to comply with the emergency exit requirement.

Explain how you determined the rule may impose more-than-minor costs on businesses in the industry.

Cost projection was based on actual costs of a family home child care owner who, in 2022, created a second emergency exit from the
upper level of their home by adding an 8’x8’ landing/deck pad with 6 stairs to the ground beneath an exterior window. The owner used
a mix of pressure treated wood, stained wood, trex decking and a trex stair rail and spent approximately $1,000 for these materials.

The owner did the labor but estimated the cost at $1,500 for a total labor and materials cost of $2,500. The distance from the window to
the ground was less than half an average story. Based on these actual costs, our estimated cost for permitting, labor, and materials to
equip a standard second-story window to be used as an emergency exit is $5,000.

Determine whether the proposed rule may impose a disproportionate impact on small businesses compared to the 10 percent
of businesses that are the largest businesses required to comply with the proposed rule.

Use one or more of the following as a basis for comparing costs:

e  Cost per employee
e  Cost per hour of labor
e Cost per $100 of sales

The proposed rule impacts only small businesses.
If the proposed rule is likely to impose a disproportionate impact on small businesses, identify the steps taken to reduce the
costs of the rule on small businesses. Include consideration of each of the following cost mitigation strategies:

(@)Reducing, modifying, or eliminating substantive regulatory requirements: To promote the safety of children in care as
well as Ithe icensee and any employees, DCYF feels two emergency exits are needed. Rather than require two exterior doors,
the proposed rule allows a window to be used as an emergency exit provided that a walking child or an adult carrying a child
could navigate the exit.

(b) Simplifying, reducing, or eliminating recordkeeping and reporting requirements: Not applicable.

(c) Reducing the frequency of inspections: DCYF must periodically inspect licensed premises. The current frequency is once
per year, which strikes a balance between ensuring the health and safety of enrolled children and the inconvenience that a
program might experience during an inspection.

(d) Delaying compliance timetables: Compliance must occur concurrent with licensing to promote the safety of enrolled
children.

(e) Reducing or modifying fine schedules for noncompliance: Not applicable since licensure is dependent on compliance.

(f) Any other mitigation techniques suggested by small businesses or their advocates: Licensing space in just the
basement or on the ground floor of the family home.

If the costs cannot be reduced, provide a clear explanation of why.

Describe how small businesses were involved in the development of the proposed rule.
Family Home Child Cares represented by SEIU Local 925 and DCYF negotiated the language of proposed WAC 110-300-0166.
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8. Identify the estimated number of jobs that will be created or lost as the result of compliance with the proposed rule.
Zero jobs are expected to be lost. The potential number of new jobs created is unknown, because most family home child cares license
space on the ground floor and will not be required to comply with the upper level exit door requirement in the proposed rule. It is not
possible to estimate how many new licenses could be issued for second story space or how many current licensees may apply to
expand their licensed space to a second story.
9. Summarize the results of the analysis, including the determination if costs are disproportionate.
All family home child cares are small businesses, however only those that license space on their home’s upper level will be impacted by
the proposed rule’s exit door requirement. For those who are impacted, more than minor costs will be incurred if any renovation is
needed for compliance.
The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:
Name: DCYF Rules Coordinator
Address:
Phone:
Fax:
TTY:
Email: decyf.rulescoordinator@dcyf.wa.gov
Other:
Date: December 2, 2022 Signature:
Name: Brenda Villarreal T B ' L
V-1 W- ot A —
Title: DCYF Rules Coordinator
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