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	From
	Kerry R. Weinger

	Re
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Dear John,

Norwegian counsel has reviewed the tax issues discussed below for Norway with regard to the contract between Mantech Global Services ("MGS") and the NATO Joint Warfare Center ("JWC").  Please do not hesitate to contact us if you have any questions.
Kind regards,
Kerry

********************

Independent Contractor (Turkish National) - Income Tax

The formal title of the “independent contractor” will not be decisive for the tax classification according to Norwegian law. Thus, whether the individual is to be regarded as an independent contractor, a dependent contractor, a subcontractor or an employee will depend on an overall assessment of the factual circumstances.

We believe that the “independent contractor” could easily be regarded as an employee of MGS for Norwegian tax law purposes. This is because there are several similarities between the contractual relationship between the “independent contractor”/MGS, and the relations that would have followed from a standard employment contract (reference our answer to the next question). 

Regarded as an employee, under Norwegian tax law, the “independent contractor” will be liable for income tax to Norway on all salary payments received in relation to work carried out in Norway (i.e. liable for income tax from day one). The income will be regarded as income from employment, which is currently taxed at a marginal tax rate of 47.8% (28% ordinary income tax, 12% surtax, and 7.8% employee social security contributions). 

Norway’s right of taxation may be limited by an applicable tax treaty. However, based on the information presented to us, our preliminary analysis is that Norway will be entitled to tax the income from work carried out in Norway by the “independent contractor” pursuant to Article 15 No 1 of the Turkey-Norway treaty.

Please note, however, that even if not regarded as an employee of MGS according to Norwegian law, the “independent contractor” will be liable to pay income taxes to Norway. He will then be taxed as a self-employed person carrying out business activities in Norway. All income from such activities is taxable under Norwegian internal law. The income will then be taxed at a marginal tax rate of 51% (28% ordinary income tax, 12% surtax, and 11% social security contributions). 

However, the tax liability under internal law may be limited by the Turkey-Norway tax treaty, as such business income will only be taxable in Norway under Articles 5 and 7 of the treaty if the “independent contractor” is deemed to have a permanent establishment in Norway.    

Tax Withholding and Reporting Obligations for MGS
MGS will be subject to tax withholding and reporting obligations in Norway if MGS is regarded as being the employer of the “independent contractor”.  The Norwegian tax authorities apply a broad substance over form approach to assess whether a person shall be viewed as an employee or as a self employed person. As mentioned above, the classification relies upon an overall assessment of the factual circumstances. In this regard, the following factors (among others) are relevant:

- the scope of the business activities of the person in question 
- if he is responsible for the end-result of his activities 
- if he has employees/free lancers in his service 
- if he has the economic risk connected with his business activities (as normally associated with ownership) 
- whether he is subject to detailed instructions and/or control by MGS with respect to the manner in which the work is to be carried out

Based on the documentation we have reviewed, we find it most likely that the Norwegian tax authorities will classify the contactor as an employee of MGS. This view is mainly based on the fact that the contractor has a contractual relationship with MGS which materially is very similar to a standard employer-employee relationship based on the above mentioned factors. MGS will therefore be subject to the obligations described below with regards to withholding, reporting and employers social security contributions etc.

Please note that the law is not entirely clear on this point, and that an Advance Binding Ruling can be requested from the Norwegian Tax Directorate in order to eliminate any uncertainty.
As the employer of the “independent contractor”, MGS is obliged to: 

- Withhold income tax and employee social security contributions from the salary payments made to the independent contractor

- Report the taxable income of the independent contractor to the Norwegian tax authorities, as follows: 
· In the Payment Record Form for Employers Contributions and Payroll Withholding Tax RF-1037 that shall be sent to the tax authorities every other month (January 15, March 8, May 8, July 8, September 8, and November 8), and 

· In the annual wage and payroll deduction statement RF-1015 sent to the tax authorities before January 20 for the prior year, and 

· In the annual statement of the employers’ contribution to the Norwegian National Insurance Scheme RF-1025 sent to the tax authorities before January 20 for the prior year. 

· Pay employers' social security contributions on the gross amount of the salary payments to the independent contractor at a rate of 14.1%. 

· Pay holiday allowances to the independent contactor. The holiday allowances shall equal 10.2% (four weeks holiday) or 12% (five weeks holiday) of the yearly gross salary payments.

There is no requirement under Norwegian law to register with a payroll provider. However, we assume that MGS will prefer to do so out of practical considerations. In that regard we recommend Procurator AS, P.O. Box 1656 Vika, 0120 Oslo, Norway, Telephone +47 23 11 64 00 as a payroll service provider. 

Please note that MGS as the employer is responsible under Norwegian law for the fulfillment of the duties mentioned above. This means that MGS will be responsible if the local payroll provider fails to fulfill the duties.

MGS - Income Tax and Permanent Establishment/Fixed Place of Business

In our view, by fulfilling the contract with JWC, MGS will perform business activities in Norway. MGS will therefore be subject to Norwegian income tax liability under internal tax law.  Norway will however not be entitled to tax the profits from the Norwegian activities of MGS, unless the company is deemed to have a permanent establishment ("PE") in Norway, pursuant to Article 4 and 5 of the US-Norway tax treaty. 

The term PE is defined by Article 4 of the treaty as "a fixed place of business through which a resident of one of the Contracting States engages in industrial or commercial activity."  Based on the information presented to us, we find it likely that MGS will have a PE in Norway. Our conclusion is based on the fact that there are several similarities between the “independent contractor” and an employee. If regarded as an employee of MGS, MGS will be identified with the activities of the “independent contractor”. Also if the “independent contractor” should not be classified as an employee, MGS will still be identified with the activities of the “independent contractor” if he is to be regarded as a subcontractor or a dependent agent of MGS. Based on the information provided to us, we find it unlikely that the “independent contractor” may be viewed as an independent agent, i.a. because MGS retains the contractual risk vis-à-vis JWC for the work performed by the “independent contractor”. 

Norway is only entitled to impose tax on the profits from the commercial activity that is attributable to the PE, Article 5 (i).  The allocation of profits shall according to Article 5 (ii) be based on a "stand-alone approach", i.e. the PE shall be viewed as an independent entity dealing on arms length with the head office.  When allocating profits to the PE, deductions shall be allowed for expenses that are reasonably connected with the PE, Article 5 (iii).

According to Article 23 of the US-Norway treaty, MGS will be entitled to credit Norwegian tax levied on the profits of the PE against its payable US tax (the credit method). 
According to the Norwegian Tax Assessment Act (“AA”), MGS must file an annual tax return in Norway, regardless of whether the tax liability is exempted by an applicable tax treaty. 

Please also note that MGS has a duty under the Norwegian Accounting Act to produce and file financial statements for the Norwegian business activities, if the yearly Norwegian revenue exceeds MNOK 5.

Please also note that MGS will be encompassed by recent amendments to the AA on documentation of transfer pricing (as these requirements also apply to dealings between a PE and the head office).  Please let us know if you need additional information on this topic.
VAT

Domestic sale of the described software services qualifies as VAT-liable revenue under the Norwegian Value Added Tax Act ("VAT-Act"). VAT shall therefore be calculated and paid on such revenues.

Please note that the software services for VAT-purposes will most likely be regarded as services that can be supplied from a remote location (performance or supply of the service cannot, or only with difficulty, be associated with a given physical location).  VAT shall be calculated and paid by the recipient of such services (reverse charge), i.e. JWC.  MGS will therefore most likely not be subject to VAT in Norway. 

MGS will therefore most likely not have a duty under the Norwegian VAT-Act to calculate and pay VAT (as a result of reverse charge), nor will it be required to register for VAT purposes in Norway with regards to the reverse charge arrangement.   

Please note, however, that reparation work on computer hardware would not be regarded as services that could be supplied from a remote location.  If MGS had performed such services in Norway, an obligation to register for VAT-purposes would exist.  For software services, however, the Tax Directorate has previously concluded in published Advance Binding Rulings that software services performed by a foreign company (by way of an employee or subcontractor) in Norway shall be regarded as services that could be supplied from a remote location. 

On this basis, it is our conclusion that that the software services to be provided in Norway by MGS will most likely be regarded as services that could be supplied from a remote location, and that VAT shall be calculated and paid by JWC (the recipient). MGS is therefore not obliged to register for VAT-purposes in Norway with regards to the aforementioned software services. 

Please also note that it it is important upon registering with the Norwegian Central Coordinating Register for Legal Enterprises that MGS does not register as a VAT-liable entity.

In order to clarify the Norwegian VAT-treatment, an Advanced Binding Ruling can be requested from the Norwegian Tax Directorate.

NATO SOFA

It is our understanding that NATO SOFA does not provide a corporate income tax exemption for MGS in Norway.
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