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PRELIMINARY STATEMENT

Deutsche Bank Trust Company Americas, individually and formerly known as Bankers
Trust Company, and also incorrectly pleaded as Deutsche Bank Trust Company; DB Private
Clients Corp., formerly known as BT Private Clients Corp.; and Deutsche Bank Trust
Corporation, individually, and formerly known as Bankers Trust Corporation and Bankers Trust
New York Corporation (collectively, the “Deutsche Bank Defendants™) submit this
memorandum of law in opposition to the renewed Motion To Transfer (“Renewed Motion™) of
defendants Tully Construction Co., Inc. and Tully Industries, Inc. (collectively “Tully™), which
seeks the transfer of 101 cases from Consolidated Master Docket Number 21 MC 102 (21 MC
102”) to Consolidated Master Docket Number 21 MC 100 (“21 MC 100™), or alternatively, the

transfer of all 101 cases to the 21 MC 103 Consolidated Master Docket (“21 MC 103”).

This matter was previously presented to the Court by motion of Tully and opposed by the
Deutsche Bank Defendants because: (a) the record did not bear out Tully’s alleged bases for
transfer; and (b) Tully’s preference to have its cases removed from the 21 MC 102 docket was
not shared by a number of other defendants. The bases Tully’s motion to transfer have not

changed.

Tully continues to offer the “World Trade Center Site” definition found in Case
Management Order No. 3 (“CMO 3”) as the basis for this Court to transfer cases from the 21 MC
102 docket. However, this Court has repeatedly advised that this definition was not intended to
be utilized for any purpose other than construing that order and that it holds no dispositive legal
significance in connection with the 21 MC 102 docket. See Certification of Marc D. Crowley,

Dated November 26, 2007 (“Crowley Cert.”), Ex. A, at pp. 6 & 9 (which Order denied Tully’s
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earlier transfer request without prejudice for renewal). Significant case distinctions can not be

drawn upon purely geographic lines.

Tully also submits that the cases it seeks to transfer from the 21 MC 102 docket (the
“Motion Cases™) are substantially similar to those currently docketed under 21 MC 100, because
they involve the Deutsche Bank Building and name Tully as a defendant. However, the
information provided in plaintiffs’ Check Off Complaints indicates otherwise. Although the
Deutsche Bank Building is identified as a work site and Tully is named as a defendant in each of
the Renewed Motion cases, only three of the Renewed Motion plaintiffs identify themselves as
employees of Tully (or a known Tully subcontractor) and only one of those three (plaintiff
Arsenault) provides a work description that suggests work which might involve the City’s

Department of Design and Construction (“DDC™).

The Deutsche Bank Defendants have maintained a simple and consistent position
concerning case transfers: Matters involving plaintiffs who actually performed work at the
Deutsche Bank Building, for Tully, in Tully's capacity as the contractor for the DDC, do not
belong in the 21 MC 102 docket with the “clean-up” workers. Accordingly, the Deutsche Bank
Defendants agree that the cases of plaintiffs Zablocki and Arsenault belong in the 21 MC 100
docket. However, the current record fails to show that the remainder of Renewed Motion cases
involve anything other than “clean up” work, and neither Tully nor the plaintiffs have provided
competent evidence to suggest anything to the contrary. Accordingly, the Deutsche Bank
Defendants submit that it is premature to make any decision concerning the transfer of these

cases from 21 MC 102." The same holds true whether the proposed transfer is to 21 MC 100 or

' Seventeen of the 101 cases identified in Tully’s Renewed Motion are currently listed as consolidated in 21 MC
1060, but have not been properly served upon the Deutsche Bank Defendants. The Deutsche Bank Defendants
reserve the right to address these matters following proper service. However, consistent with this opposition, it is

. 3-
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21 MC 103 — both require a showing that the plaintiff is claiming injury arising out of DDC work

(either in whole or in part).

Core Discovery, which is anticipated for both 21 MC 100 and 21 MC 102 in the near
future, should clarify this issue and provide a definitive and rational basis for allocation of cases
among the three dockets. There is no evidence that any party will be prejudiced by deferring a
decision as to transfer until that discovery is completed. Alternatively, any generic decision to
transfer made before that time carries the risk of misinterpretation (as evidenced by the current
misunderstanding over the World Trade Center Site definition) and will impose administrative
burdens, on both the Court and the parties, which are likely to be repeated if these cases are

prematurely transferred to 21 MC 100 (or 21 MC 103, as Tully has alternatively requested).

PROCEDURAL HISTORY AND STATEMENT OF FACTS

On February 7, 2005, this Court entered CMOQ 3, which defined the “World Trade Center
Site” to include, among other locations, the Deutsche Bank Building at Liberty and Greenwich
Streets. As stated in CMO 3, this definition was provided “for the sole purpose of construing the
provisions of CMO No. 3 and may not be utilized or cited by the parties for any other purpose.”

(Crowley Cert., Ex. B).

On August 9, 2005, this Court entered an unnumbered Case Management Order in 21
MC 100, which directed that “[c]ases brought by plaintiffs — such as clean-up personnel —
alleging personal injury primarily based on circumstances and conduct in the period after the

September 11, 2002 attacks, and based on conduct that occurred outside the [CMO 3 “World

Trade Center Site” definition] would be designated under 21 MC 102. (Crowley Cert., Ex. C, at

their position that any decision concerning transfer must abide further discovery concerning the type of work at
issue.
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93). That order further directed that the 21 MC 102 cases would be coordinated in a separate
docket (at least in part) because of “plaintiff’s desire to have issues of fact and law unique to

these cases supervised on a separate basis.” (/d.).

On March 28, 2007, this Court entered Case Management Order No. 1 in Master Docket
No. 21 MC 103 (21 MC 103™). (Crowley Cert., Ex. D). By that Order, docket 21 MC 103 was
established for plaintiffs claiming injury as a result of work performed both at the World Trade

Center Site (as defined in CMO 3) and at other sites. (/d.).

On March 21, 2007, this Court entered Case Management Order No. 3 in 21 MC 102,
(Crowley Cert., Ex. E). That Order required that each plaintiff file individual check off
complaints detailing “specific locations worked.” (/d., at Y4). The deadline for filing such
complaints was June 1, 2007. (/d. at §5). Check-Off complaints, including those which are the
subject of Tully’s current motion, have since been filed and served. Most of these Check-Off
complaints contain abbreviated work histories for each plaintiff, identifying job titles, names of

employers, and locations worked. (See Crowley Cert., Ex. F).

More recently, questions have arisen as to the purpose and impact of the CMO 3 “World
Trade Center Site” definition, and this Court has reemphasized its position that substantive rights
should not be impacted by how the cases are categorized through their designation to the various
dockets. (Crowley Cert., Ex. G, at 21:3-7). This Court has also explained that the CMO 3
“World Trade Center Site” definition was a technical one, and the “only definition that was at
hand” at the time of the original order. (/d., at 15:16 and 16:11-12). This Court has determined
that cases designated to the 21 MC 100 docket should involve claims focused mainly against the
City and its contractors because the City’s Department of Design and Construction (“DDC”) had

taken the lead in the work at the World Trade Center. (/d., at 15:17-20). Cases designated to the
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21 MC 102 docket should involve private entities other than the City, the DDC, or their

contractors, (Id., at 15:21-23).

The issue which is the subject of this motion surfaced more recently in the parties® joint
submission to this Court dated August 1, 2007 regarding Tully’s request to transfer the Kirk
Arsenault case (Civil Action No. 04-cv-5338) from 21 MC 102 to 21 MC 100. (Crowley Cert.,
Ex. H). The Deutsche Bank Defendants joined Tully’s application for transfer because the work
performed by plaintiff Arsenault, like that of plaintiff Zablocki, was construction work for a City
contractor. (/d, p. 2, fn. 2). However, the Deutsche Bank Defendants did not concede and do
not agree that the CMO 3 World Trade Center Site definition was dispositive of the Arsenault
transfer application because, “it is the nature of a given plaintiff’s work, not just the location, that

should dictate whether the case is designated to 21 MC 100 or 21 MC 102.” (Id).

On August 2, 2007, Tully filed the Initial Motion which sought, infer alia, the transfer of
100 cases from 21 MC 102 to 21 MC 100. All of these 100 plaintiffs are included within the 101
plaintiffs that are the subject of this motion. On September 21, 2007, Your Honor denied the
portion of Tully’s motion which related to the transfer stating that, “[w]hile further proceedings
in cases against Tully arising out of the CMO-3 defined area are stayed, there is no need to create
further administrative work for the lawyers or courthouse staff, especially in relation to the
uncertain status of the Deutsche Bank Building.” (Crowley Cert., Ex. A). Your Honor held that
this denial was without prejudice to renewal, stating that “[a] transfer may be appropriate at some

later time.” Id.
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ARGUMENT

I. THE NATURE OF A PLAINTIFF’S WORK, NOT
THE LOCATION OF THE WORK OR TULLY’S
STATUS AS A DEFENDANT, SHOULD BE THE
DETERMINING FACTOR IN DECIDING THE
DOCKET TO WHICH A PLAINTIFF’S CASE IS
DESIGNATED

Contrary to Tully’s suggestion, neither the World Trade Center Site definition found in
CMO 3, nor this Court’s prior rulings concerning the Zablocki matter, provide clear authority for
the presumptive transfer of over 100 cases from the 21 MC 102 docket. The express terms of
CMO 3 make clear that the World Trade Center Site definition is not to be used or cited by the
parties for any purpose other than construing that particular order. (See Crowley Cert., Ex. B).
Likewise, the Zablocki transfer request, which was denied and simply maintained the status quo,

was presented and decided without notice to (or opportunity to comment from) defendants.

Although this Court has not ruled as such, the Court’s statements at the June 15, 2007
Case Management Conference indicate that the reason for designating certain cases to 21 MC
100 was that those cases involved DDC work, and that, at the time CMO 3 was entered, the
“World Trade Center Site” definition was simply a technical (and the best available) definition to
segregate those cases. (Crowley Cert., Ex. G, at 15:16, 16:11-12, and 15:17-23). The Deutsche
Bank Defendants have maintained a position that is consistent with this reasoning. They joined
in Tully’s prior request to transfer the matter of plaintiff Kirk Arsenault (Civil Action No. 04-cv-
5338) from the 21 MC 102 docket to the 21 MC 100 docket and do not oppose the current
motion with respect to Mr. Arsenault. Like Mr. Zablocki, Mr. Arsenault alleged that he worked
only for a Tully subcontractor, in the Deutsche Bank Building, and at the apparent direction of

the DDC.
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As explained in more detail at Point II below, the critical element of DDC work cannot
be presumed simply because work was performed at the Deutsche Bank Building or because
Tully has been named as a defendant in a particular case. In fact, information provided in
plaintiffs’ Check-Off Complaints contradicts that presumption. Core discovery, which is

anticipated in the near future, should resolve this issue.

II. THE RECORD DEMONSTRATES THAT ONLY
THE ARSENAULT CASE BELONGS IN THE 21
MC 100 DOCKET

With one exception (Arsenault), the Renewed Motion cases do not allege work/exposure
that is substantially similar to that found in the 21 MC 100 docket — i.e., work that apparently
involved the DDC. Looking beyond the mere designation of Tully as a defendant and allegations
of work in the Deutsche Bank Building, the vast majority of Check-off complaints fail to identify

Tully as plaintiff’s employer and none (but for Arsenault) allege work that appears to involve the

DDC.

A. Ninety-Eight Plaintiffs Did Not Work For Tully

Of the 101 Motion Cases, only three of the plaintiffs, Mr. Arsenault (#8), Mr. Caguana
(#14) and Mr. Watson (#98), allege that they performed any work for either Tully or any of the
Tully subcontractors previously identified by Tully in the Initial Motion as performing Tully’s
DDC work. (See Crowley Cert., Ex. F, at column D). The other 98 plaintiffs allege work for a
variety of other non-Tully employers including: LVI Environmental Services, Inc., ETS
Contracting, Comprehensive Environmental, PAL Environmental Safety, Kiss Construction,

Inc., Pinnacle Environmental Corp., Trade Winds Environmental Restoration, Branch, Trio
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Asbestos, CES, Galt John Corp., Asbestos Lead and Hazardous Materials Laborers, Safeway
Construction, Inc., Safeway Environmental Corp., Fire Department of New York, Local 78, LBI-

ABAS CES, PAR Environmental Corp., Nastasi Eurotech, Volunteer, Site Safety, LLC, and

Maxon’s Restoration, Inc. (/d.).

Although requested, to do so, Tully has also failed to provide sufficient information for
the Deutsche Bank Defendants to conclude that the plaintiff's alleged injuries arise out of work
performed for Tully under the direction of the DDC. Prior to Tully’s filing of both the Initial
Motion and the Renewed Motion, counsel for the Deutsche Bank Defendants asked Tully’s
counsel for a list of Tully’s subcontractors to evaluate Tully’s transfer request. However, as of

the date of this opposition, Tully had not provided this information. (Crowley Cert., q13).

Since none of these 98 plaintiffs allege work for Tully, Tully’s arguments in support of
the transfer do not apply and the motion should be denied with respect to plaintiffs #1 to 13, 15

to 97, 99, and 100.

B. Over 75% of the Plaintiffs Identify Themselves as “Cleaners™ or “Handlers”

With the exception of plaintiff Arsenault, the plaintiffs in the Renewed Motion cases do
not identify jobs that appear to be directed by the City of New York under the auspices of the
DDC. (See Crowley Cert., Ex. F, at column F). Rather, the complaints in the Renewed Motion
cases allege a variety of work, including: asbestos handler, handler, cleaner, office cleaner,
supervisor, ﬁreﬁghtvf:r,2 volunteer, and safety manager. (/d.). In fact, over three quarters of these
plaintiffs allege work as asbestos cleaners or handlers, jobs which are readily distinguishable

from the nature of the work that was performed by the other plaintiffs in 21 MC 100. These

? Plaintiff Samuel T. Giamo (#39), who alleged that he was a “Firefighter”, is currently consolidated in the 21 MC
100 docket. However, the arguments advanced by Tully do not apply to him since he is not an employee of Tully or
its subcontractors.
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cases do not belong with those workers whose cases are properly docketed under 21 MC 100 and

21 MC 103.

II. ANY TRANSFER DECISION SHOULD FOLLOW
CORE DISCOVERY, WHICH IS ANTICIPATED IN
THE NEAR FUTURE

Tully has declined to provide any information concerning which subcontractors
performed work for Tully under the auspices of the DDC, and plaintiff’s Check Off complaints
fail to clarify this issue. (Crowley Cert., 113). Accordingly, the parties must await core
discovery, which is anticipated in the near future, to resolve this issue. Without such
identification, it is premature to determine which cases fall within the 21 MC 100, 21 MC 102, or

21 MC 103 dockets. There is nothing to indicate that a decision to await such discovery will

prejudice any of the parties.

CONCLUSION

For the foregoing reasons, the Deutsche Bank Defendants respectfully request that this
Court grant Tully’s motion to transfer the Kirk Arsenault (#8) case and deny Tully’s motion to

transfer in all remaining respects.

Respectfully submitted,

/s Benjamin E. Haglund
Benjamin E. Haglund, Esq.
DAY PITNEY w-
Attorneys for Defendants
Deutsche Bank Trust Corporation
Deutsche Bank Trust Company Americas and
DB Private Clients Corporation

Dated: November 26, 2007

-10-
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